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1915. ] DIGEST OF RECENT VIRGINIA DECISIONS. 941 

Appeal from Law and Equity Court of City of Richmond. 

Suit by W. E. Grant, Jr., executor, against the Chesapeake & 
Ohio Railway Company and the City of Richmond. Bill dis- 
missed, and complainant appeals. Affirmed. 

Willis B. Smith and S. A. Anderson, both of Richmond, for 
appellant. 

Henry Taylor, Jr. and H. R. Pollard, both of Richmond, for 
appellees. 



E. W. FACE & SON v. CHERRY et al. 

Jan. 12, 1915. Rehearing Denied Jan. 27, 1915. 

[84 S. E. 10.] 

1. Nuisance (§ 32*)— Private Nuisance— Public Nuisance— Pleading. 

— A bill to enjoin the operation of a brick manufacturing plant as a nui- 
sance, injuriously affecting plaintiffs' property and health and the en- 
joyment of their home, which alleges that the smoke, soot, etc., af- 
fects plaintiffs' dwelling and "other property in the neighborhood," 
complains only of a private nuisance, within the rule that nuisances 
of a private nature occur in the erection of structures obnoxious or 
hurtful to buildings used for residence and business purposes, and 
that a business which imperils the comfort or health of inmates of 
neighboring dwellings may be enjoined. 

[Ed. Note.— For other cases, see Nuisance, Cent. Dig. §§ 77-83; 
Dec. Dig. § 32.* 10 Va.-W. Va. Enc. Dig. 533; 14 Va.-W. Va. Enc. 
Dig. 786; 15 Va.-W. Va. Enc. Dig. 746.] 

2. Appeal and Error (§ 1062*) — Harmless Error— Errors Not Af- 
fecting Result. — The error in directing a trial by jury of the issue, 
in a suit to restrain a nuisance, was immaterial, where the jury failed 
to agree, and the court, at the request of both sides, set aside the 
order for submission and disposed of the controversy on the evidence 
in the case, including that taken before the jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 4212-4218; Dec. Dig. § 1062.* 1 Va.-W. Va. Enc. Dig. 582; 14 Va.- 
W. Va. Enc. Dig. 91; 15 Va.-W. Va. Enc. Dig. 66.] 

3. Nuisance (§ 28*) — Private Nuisance — Abatement — Laches.— 
Where conditions creating a nuisance by the operation of a brick 
manufacturing plant over a period of many years were gradual and 
cumulative in their character, and the nuisance was a continuing one, 
laches did not defeat injunctive relief. 

[Ed. Note. — For other cases, see Nuisance, Cent. Dig. § 68; Dec. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



942 20 Virginia £aw register. [ April, 

Dig. § 29.* 10 Va.-W. Va. Enc. Dig. 525; 14 Va.-W. Va. Enc. Dig. 
786; 15 Va.-W. Va. Enc. Dig. 746.] 

4. Nuisance (§ 3*) — Private Nuisance — Acts Constituting. — The op- 
eration of a brick manufacturing plant, so as to seriously affect the 
property and health and enjoyment of persons living in the neigh- 
borhood by the escape of smoke and soot, creates a nuisance, which 
equity may perpetually enjoin, by enjoining the burning of any of 
the kilns in such a way as to cause dense soot or smoke to fall on 
the neighboring property, or operating the kilns immediately adjoin- 
ing the neighboring property with any other than smokeless fuel. 

[Ed. Note. — For other cases, see Nuisance, Cent. Dig. §§ 4, 5, 9-25; 
Dec. Dig. § 3.* 10 Va.-W. Va. Enc. Dig. 502; 14 Va.-W. Va. Enc. 
Dig. 786; 15 Va.-W. Va. Enc. Dig. 746.] 

Appeal from Circuit Court of City of Norfolk. 

Suit by J. F. L. Cherry and another against E. W. Face & 
Son. From a decree for plaintiffs, defendants appeal. Affirmed. 

Thos. W. Shelton, of Norfolk, for appellants. 
Riddleberger &Roper, of Norfolk, for appellees. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



